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RHODE ISLAND

By EricT. Berkman

Je U.S. District Cou
rt could

hear both compuls
ory and per-

missive counterclai
ms filed by a

telecommunication
s company in

response to a federa
l suit to block

enforcement of a s
tate adminis-

trative order, the 1s
t U.S. Circuit

Court of Appeals h
as found in a

case of first impress
ion.

Je plaintiff argued th
at the counterclaim

s should

be dismissed becau
se they had no inde

pendent basis

for federal jurisdict
ion.

But the1stCircuit d
isagreed,finding tha

twhenCon-

gress enacted the f
ederal supplement

al jurisdiction

statute, 28 U.S.C. §1
367, in 1990, it abo

lished the re-

quirement of an in
dependent jurisdict

ional basis for

permissive counterc
laims.

“Jere is subjectmatter
jurisdictionoverbot

hclaims

because [§1367(a)]
gives courts supple

mental juris-

diction over compu
lsory and at least so

me permissive

counterclaims,”Chi
ef Judge Sandra L.L

ynchwrote for

the court.“[Je defendant’s] coun
terclaims are suffi-

ciently related to th
e underlying litigat

ion within the

Sua sponte damages

voided in land suit
Counterclaim language

not a basis for awa
rd

A judge should not
have award-

ed damages sua sp
onte to defen-

dants in a boundary
disputewith a

plaintiff neighbor,th
eRhode Island

Supreme Court has
decided.

Je plaintiff argued o
n appeal

that the trial judge
erred by enter-

ing judgment in favo
r of thedefen-

dants on an“unasse
rted”breach-of-con

tract claim for

the cost of a survey
or.

JeSupremeCourt ag
reed,finding that th

e boiler-

plate languageof the
defendants’counterc

laimwasnot

a sufficient basis for
an award in their fa

vor for mon-

etary damages.
“Je…counterclaimwas restricted to see

king de-

claratory and injunc
tive relief; nowhere

does it allege

the breach of an agr
eement to share the

cost of a sur-

veyor, nor does it re
questmonetary dam

ages,”Justice

Francis X. Flaherty
wrote for a unanim

ous court.

Je 17-page decision
is Nye v. Brousseau

, et al.,

LawyersWeeklyNo.
60-046-10.Je full text of the rul-

ing can be found at
www.rilawyersweek

ly.com.

Providence attorne
y Charles D. Blackm

an repre-
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See opinion

digest for

GlobalNAPs,

Inc. v. Verizon

NewEngland

Inc.onpage 5.

See opinion

digest for Nye

v. Brousseau,

et al. on
page 7.

Firms accountable

for legal errorsmade

By Correy E. Step
henson and Jack

Dew

The U.S. Supreme C
ourt’s decision in a F

air Debt

Collection Practice
sAct case may creat

e ethical

dilemmas for attorn
eys forced to interp

ret the statute

on behalf of their cl
ients.

In Jerman v. Carlisle,McNellie, Rini, Kramer &Ul-

rich LPA, the justice
s held that a law firm

could be li-

able under the act

for sending a letter

to a debtor on beha
lf

of a mortgage com-

pany that misrepre-

sented the debtor’s

legal obligations.

Je court found

that the firmwas

not entitled to the

“bona fide error”de
-

fense under
§1692k(c) of the ac

t.

“Jis is a very un-

fortunate outcome,

and it guarantees

absurd results,” said

Austin,Texas, attorn
eyManny Newburg

er,who filed

an amicus brief on
behalf of the Comm

ercial Law

League and DBA In
ternational, a trade

group of debt

buyers, sellers and s
ervice providers.

Newburger saidwhe
n the lawfirm in Jermanfiled

the original suit, the
rewas no caselaw on

the issue

from the 6thCircuit, so th
e firm followed a decision

from the 3rdCircuit.How
ever, therewas a spli

t of au-

thority, with a contra
ry holding from the 9thCircuit.

“JeSupremeCourt deci
ded to impose strict li

ability

ona lawyerwhomad
e thewrong choicewh

enconfronted

with a split of authorit
y in the circuits,”New

burger said.

“A lawyer faced with
split in circuit autho

rity

should not be subje
cted to strict liabilit

y if he or she

chooses to follow a
decision ultimately

not adopted

in his or her circuit.
”

But Providence atto
rney Lynda L. Laing

of Strauss,

Factor, Laing & Lyo
ns said she doubts t

here will be“a

flood of lawsuits or
lots and lots of debt

ors’ attorneys

seeking damages an
d attorneys’ fees.”

“I was not shocked

that attorneyswere

denied the defense of

a legal error,”Laing,

who represents credi
-

tors butwas not in-

volved in Jerman, said
.

While some of

her colleagues ex-

pect debtors’ attor-

neys to challenge

every collection on

the basis of factual

error, Laing said the

“judiciary can prob
-

ably determine if

debtors’ attorneys

are filing frivolous l
awsuits, and there a

re certainly

sanctions that can b
e imposed.”Je full text of the

opinion can be foun
d at www.rilawyersw

eekly.com

‘Split the baby’

Boston attorney Nic
holas F.Ortiz,who f

requently

represents debtors a
gainst collectors, sai

d the ruling

Criminal | Plea

Apetitioner,whopl
eadednoloconte

ndere in1997,

shouldbegrante
dpost-conviction

relief, as his tri-

al counsel’s failu
re to inquire about his immigra-

tion status constitute
d ineffective assistance of

counsel, a Superi
orCourt judgede

cides.page11.
Labor | Arbitrabi

lity

Decisions regard
ing setting minimum require-

ments and job duties for non-te
aching positions

is not a legally no
n-delegable stat

utory duty and

is, therefore, arb
itrable, a Superior Court j

udge

holds. page 11.

Zoning | City’s st
anding

The city of Pawtucket has standing as an ag-

grievedparty to
challenge a varia

nce for a carpet

cleaning facility in the protected Riverfront De-

velopment District, con
cludes a Superior Court

judge. page 11.
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Providenceattorn
eyLyndaL.

LaingofStrauss, F
actor, Laing&

Lyonssaidshedou
bts therewill

be“a floodof laws
uitsor lotsand

lotsofdebtors’att
orneys seeking

damagesandatto
rneys’fees.”

U.S. SupremeCourt
ruling

could alter debt pra
ctice

Continued onpa
ge 16

Continued onpa
ge 16
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ge 15

Court eases
counterclaim
requirements
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P&Scanbeenforced
beyondclosingdate
Delay caused by sewage
system approval process
ByThomas E. Egan
tom.egan@lawyersweekly.com

A would-be buyer of undeveloped
land could enforce a purchase and sale
agreement more than three years aJer
the stipulated closing date, a Superior
Court judge has found.
Ke seller argued that the P&S expired

by its termsand thathewasno longerob-
ligated to sell the property to the buyer.
But JudgeAllen P.Rubine disagreed, finding the three-

year delay excusable given the buyer’s difficulties in ob-
taining an individual sewage disposal system (ISDS) per-
mit.
“Under the circumstances, it appears to the Court that

Buyer exercised due diligence in his effort to obtain ISDS
approval,andobtained such approvalwithin a‘reasonable’
time,” the judge wrote.
Ke18-pagedecision isHarrington v.Cardono,Lawyers

Weekly No. 61-006-10.Ke full text of the ruling can be
found at www.rilawyersweekly.com.
Providence attorney Jeffrey Schreck represented the

Bankruptcydischarge
deniedforprenupdebt
A $700,000 sum owed by a debtor to

his ex-wife pursuant to an antenuptial
agreement couldnotbedischarged,aU.S.
Bankruptcy Court judge has ruled.
Ke debtor argued that the $700,000

obligation was dischargeable under
§523(a)(15) of theBankruptcyCodebe-
cause it was not incurred “in the course
of a divorce or separation or in connectionwith a separa-
tion agreement [or] divorce decree.”
But JudgeArthur N.Votolato disagreed.
“Ke longer one looks at what really happened here, the

clearer it is to theCourt that therightsandobligationsof these
parties were specifically addressed, litigated, and resolved ‘in
the course of a divorce or separation,or in connectionwith a
separation agreement’and that the disputed debt clearlywas
‘incurred by the debtor ... in the course of a divorce ... in con-
nectionwith a divorce decree,’” the judge stated.
Ke nine-page decision is In Re: Delos, �ierry P.,

LawyersWeekly No.53-015-09.Ke full text of the ruling
can be found at www.rilawyersweekly.com.
Russell D. Raskin of Providence was counsel for the

debtor. Harrisville attorney Kevin D. Heitke represented
the debtor’s former wife.

Divorce andbankruptcy
Ke agreement was executed on June 15, 1991, prior to

but in contemplation of the parties’ marriage. Fourteen
years later, the husband,Kierry P. Delos, filed a petition
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CK
PH

O
TO
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O
M

Continued onpage 13

Continued onpage 15
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Zoning | Standing
A holder of a mortgage interest in a parcel of real
property lacks standing to challenge a special use
permit to install gasoline dispensers on abutting
land, concludes a Superior Court judge.page 8.

Criminal | Allocution
Adefendantconvictedofaidingandabettingacar-
jackingmust be resentenced because hewas not
afforded the opportunity to allocute before the
judgepronounced thesentence,holds the1stU.S.
Circuit Court of Appeals.page 5.

Evidence |Medical records
ARhodeIslandhospital’skeeperofrecordsmusthand
over toMassachusetts authorities certain recordsof a
patientwhowas involved inamotorvehicleaccident
and is facing criminal charges in that state, a Superior
Court judge rules.page8.
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See opinion
digest for
Harrington v.
Cardono on
page 7.

See opinion
digest for In
Re: Delos,
Thierry P. on
page 7.

By JackDew
jack.dew@lawyersweekly.com

As the foreclosure crisis has grown from a
ripple to a wave to a tsunami, lawyers have
beemnwading into the muddied waters, de-
veloping new strategies and learning new
skills as they grapple with a fast-evolving
area of the law.
With the real estate market souring,

Rhode Island has watched its housingmar-
ket tumble and now has the 10th-highest
foreclosure rate in the country. Economists
have analyzed and re-analyzed the causes—
sub-prime lending, an inflationary bub-
ble and profit-hungry financial
firms among them—while
lawyers have been leJ to sort
through the debris.
Ke result has been

an expanding area
of the law in

which courts and lawyers are becoming fa-
miliar with collateralized debt obligations,
the complicated financial instruments that
turnedmortgages into commodities that
were packaged, sold and oJen resold to in-
vestors, and facing a phalanx of banks that
they say are reluctant to amendmortgages
even as they are being swamped by failing
loans.
“Kis is a significant problem that has be-

set the entire nation,” saidWilliam J.De-
laney, a lawyer at Delaney &DeMerchant in
Providence and treasurer of the Rhode Is-
land BarAssociation.“And, as far as many

loans are concerned, these are mort-
gages that perhaps never should
have been issued in the first
place.”

And the problemmay

Lawyers coping with
foreclosure crisis

Continued onpage 15




