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Lawyers doubt effectiveness
of new personnel records law

By Christina Pazzanese
christina.pazzanese@lawyersweekly.com

Acontroversial decision by theU.S. Securities
andExchangeCommission requiring companies to
give their shareholders a greater voice in the board-
room isdrawingmixed reviews fromcorporate lawyers
who say it is unclear whether themovewill deliver on a
promised corporate power shift or level theplaying field,
which some hope and others fear.
Bolstered bywhat some say is newly refined authority
in the Dodd-Frank economic reform legislation, the SEC
votedAug. 25 to adoptnewmeasuresunder theSecurities
ExchangeAct of 1934 that address the long-debated issue
of expanding “proxy access.”
The 3-2 vote grants shareholderswith at least 3 percent
voting stock inpublicly tradedU.S. companies that report
to the SEC and who have held that stock for three years
continuously the right to nominate candidates for the
board of directors at annual shareholders’ meetings.
The new measure also requires companies to include
shareholder proposals in their proxymaterials and topay
for them to be mailed out, an often prohibitive cost that

Reaction mixed on SEC’s new proxy access rule

ByDavid E. Frank
david.frank@lawyersweekly.com

Nearly twoyears afterCongress
enacted an evidentiary rule aimed
at protecting lawyers whomistak-
enly turnoverprivilegedmaterials
duringdiscovery, practitioners say
they are still struggling with criti-
cal aspects of the measure.
Signed by President

George W. Bush in
September 2008, Federal
Rule of Evidence 502
was initially praised by
the legal community for
creating a presumption
that disclosuresmade in
federal proceedings do
not waive the attorney-
client privilege if certain
“reasonable steps”were
taken to prevent them
from occurring.
LisaC.Woodof Foley

Hoag in Boston, who
recently conducted an

analysis of Rule 502, said one ma-
jor problem she identifiedwith the
rule is that it applies only to cases
in which litigation is pending be-
fore a court.
Wood said lawyers across the

country have learned the hardway
that the rule’s limited application
means agreements reached with
federal agencies during the critical

pre-litigation stage of a
case are not covered.
It is precisely that pre-

liminary stage of an in-
vestigation, Wood said,
when parties often turn
over large volumes of
electronicdocuments that
aremost susceptible to in-
advertent disclosures.
“How you protect
against the inadvertent
productionofprivileged
material in that setting is
an open question that
unfortunately is not ad-

Continued on page 13

By Phillip Bantz
phillip.bantz@lawyersweekly.com

A surprise amendment to
Massachusetts’ personnel records
statute that requiresemployers tono-
tify employeeswhenever a negative
report is placed in their files is stir-
ring the labor law community.
Lawyers who represent employ-
ees say the change to G.L.c. 149,
§52C is based on good intentions,
but essentially unenforceable be-
cause employees cannot sue em-
ployerswho violate the notification
requirement.
Management-side attorneys com-
plain that the beefed-up law is bur-
densome, unclear and could need-
lessly ruin employer-employee
relationships by exacerbatingminor

job performance issues that in the
pastwouldbe tucked away in a file.
The amendment quietly went
into effectAug. 5, whenGov. Deval
L. Patrick signed the Economic
Development Reorganization Bill,
which he touted as a vehicle to cre-
ate jobs, support small businesses
and “help Massachusetts continue
to lead the nation out of recession.”
Labor law attorneys said they
were “blindsided” and “shocked”
by the amendment, which appears
in Section 148 of the 134-page bill.
Republican Sens. Robert L.
Hedlund,MichaelR.Knapik, Bruce
E. Tarr and Richard R. Tisei wrote
and submitted the amendment,
whichwas reportedly inspired by a
police officer who was surprised to
learn that his personnel file con-

tainedunflattering information that
cost him a promotion.
The amendment requires em-
ployers to notify employees within
10 days of “placing in the employ-
ee’s personnel record any informa-
tion to the extent that the informa-
tion is, has been used or may be
used, to negatively affect the em-
ployee’s qualification for employ-
ment, promotion, transfer, addition-
al compensation or the possibility

Continued on page 15

Gaps found in rule on
inadvertent disclosure

Shareholder power shift
may not be in the offing

Employee must be notified
when negative report filed
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By Sylvia Hsieh
sylvia.hsieh@lawyersusaonline.com

Many small businesses have delayed
implementing the identity theft “red
flags” rules despite the approaching
June 1deadline—not because theydo
not know about them, but because
there have been somany extensions to
the deadline that companies have put
them on the back burner.

Theenforcementdeadlinehasbeen
extended several times since the
original date of November 2008 to
givebusinessesmore time tocomply.
“The topic has fallen off the radar.

When it got extended last year, peo-
ple thought, ‘OK, there’s no rush.’ I
would say there are still a lot of busi-
nesses not ready for the deadline,” said
Craig Strong, a regional director of human
resources for the California Employers

Association, a non-profit that advises em-
ployers on compliance issues.
Law firms, which the Federal Trade

Commission said were covered by the
rules, have successfully delayed compli-
ance under a court ruling from a U.S.
District Court inWashington, D.C., which
is currently on appeal.
All other covered businesses, including

accountants and doctors who are hoping
to win exemptions, should assume they
are covered anddelay compliance at their
peril, lawyers say.
“I suspect a lot of small businesseswere

hoping this ultimatelywouldn’t happen,”
said Tanya Forsheit, an attorney who co-
founded InformationLawGroup in Los
Angeles, a firm that advises businesses on
privacy and data security compliance.
The rules require a written program for

spotting andhandling red flags that signal

Identity theft rules
fall under radar as
deadline approaches

Continued on page 15
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ByDavid E. Frank
david.frank@lawyersweekly.com

A cleaning service company that
claimed itwasmerely in thebusiness
of selling franchises to third parties
misclassified its franchisees as inde-
pendent contractors in violation of
M.G.L.c. 149, §148B, a U.S.
District Court judge in
Massachusetts has ruled.
The company — which

had shared economic inter-
ests with the parties it had
entered franchise agree-
ments with — argued that
numerouscourtshadfound
the functionsofa franchisor
are separate and distinct
from those of a franchisee.

But Judge William G. Young in
Boston disagreed.
“Describing franchisingas abusi-

ness in itself, as [the company] seeks
to do, sounds vaguely like a de-
scription for a modified Ponzi
scheme— a company that does not
earn money from the sale of goods

andservices, but fromtak-
ing in more money from
unwitting franchisees to
make payments to pay
previous franchisees,” he
wrote.
The 11-page decision is

Awuah, et al. v. Coverall
North America, Inc.

‘Nailed shut’
Boston lawyer Shannon

Liss-Riordan, who represented the
plaintiffs, said Young clearly found
that amisclassifiedworker does not
have to prove damages during the
liability phase of a case.
Liss-Riordan said she believed the

issue had been settled in 2009 by the
Massachusetts Supreme Judicial
Court in Somers v. ConvergedAccess.
Nevertheless, many employers
have continued to argue otherwise,
she said.
“It should have been nailed shut

by Somers, but we’re still seeing em-
ployers claim that youhave to prove
someonedidn’t get paid overtime or
minimum wage or something like
that to survive summary judgment,”
she said. “But [Young] ruled that
Somersallows thecourt todecideasa
legal matter whether someone is an

ByThomas E. Egan
tom.egan@lawyersweekly.com

A terminated employee could
hold her employer liable for age
discrimination based on a single
comment allegedly made by her
supervisor, a U.S. District Court
judge has ruled.
Thedefendant employer argued

that the comment was a “stray re-
mark” insufficient to warrant de-
nial of the employer’s summary
judgment motion.
But Judge William E. Smith in

Providence, R.I., disagreed.
“[T]he remark may reasonably

be interpretedas expressing thebe-
lief that [the plaintiff] was too old
to do her job and should be re-
placed with someone younger,”
Smith stated. “Therefore, summa-
ry judgment is inappropriate, and

a jurymust decidewhy [the plain-
tiff] was let go.”
The 32-page decision is Drumm

v. CVS Pharmacy, Inc.
Providence attorneys R. Daniel

Prentiss and Albin S. Moser are
representing the plaintiff employ-
ee. Counsel for the defendant em-
ployer is Todd M. Reed, also of
Providence.

Hiring and firing
Theplaintiff,WendyDrumm,be-

ganworking for defendant CVS as
chief creativedirector inSeptember
2003. Shewas 52 at the time.
At the end of 2006, CVS hired

Robert Price as a new vice presi-
dent of retail marketing. In that
role, he took over as the plaintiff’s
direct supervisor.
When the plaintiff’s former su-

Bias case over boss’s
remark can proceed

Franchisees miscast as
independent contractors

Continued on page 15

Judge: franchising not separate business

YOUNG
Finds against
cleaning co. Continued on page 16
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By EricT. Berkman

A company that prevailed in a lawsuit
brought by its former general counsel could
not recoup litigation
costs in the absence of
a contractual clause,
rule or statute specifi-
cally providing for
that remedy, the 1st
U.S. Circuit Court of
Appeals has ruled.

The company ar-
guedthat,by filingsuit,
the general counsel vi-
olatedageneral release
of claims he had exe-
cuted at the time of his
termination.

But the 1st Circuit disagreed.
“An interpretation of the release that

would deprive [the executive] of any re-
course in the event of violation of an unliq-
uidated obligation on the part of the
Company is simply untenable,” Judge Juan
R. Torruella wrote on behalf of the court.
“We also agree that … [a] release is an affir-
mative defense [but] does not supply a de-
fendant with an independent claim for
breach of contract.”

However, the 1st Circuit affirmed a sum-
mary judgment for the company on the un-
derlying claim, finding that the companyhad,

ByDavid E. Frank
david.frank@lawyersweekly.com

Lawyers and a federal judge say a
recent ruling from the Southern
District of New York shows that
litigants who act in good faith
but negligently fail to preserve
electronicdiscovery canbe sub-
ject to severe sanctions.

“This decision is extremely
significant for federal practi-
tioners, but even more so for in-
house counsel,” U.S. Magistrate
Judge Timothy S. Hillman said of
Pension Committee of the University of
Montreal Pension Plan, et al. v. Banc of America
Securities LLC, et al. “It really is a tutorial on
documentpreservationpolicies that everyone
whodoes this kindofworkhas to readandbe
aware of.” (See sidebar on page 22.)

U.S. District Court Judge Shira A.
Scheindlin, who authored the country’s
seminal electronic discovery decisions in
2004, found in Montreal that although a
group of plaintiffs did not egregiously de-
stroy e-mails produced several months be-
fore the filing of a complaint, they deserved
to be sanctioned for failing to properly pre-
serve evidence.

“Once again, I have been compelled to
closely review thediscovery efforts of parties
in a litigation, andonce againhave found that
these effortswere flawed,” shewrote. “As fa-
mously noted, ‘[t]hose who cannot remem-
ber the past are condemned to repeat it.’”

The New York judge said that six years af-
ter her rulings inUSZubulake v.UBSWarburg,
which required companies to put litigation
holds ondata thatmight be relevant to future

legal disputes, litigants and their counsel are
still conducting electronicdiscovery in an“ig-
norant and indifferent” fashion.

Blueprint
Hillman, who sits in Massachusetts, said

Scheindlin’s ruling contains the most thor-
oughdefinitionof negligence any court in the
countryhas everprovided inanelectronicdis-

Employer’s fee
request denied

Full list of honorees
See page 7

A 1st U.S. Circuit Court of Appeals ruling
has created a “reasonable efforts” common-
law contract standard that imposes new du-
ties on corporate parties who purchase other
companies’ assets, according to several prac-
titioners familiar with the case.

“This decision is really a head’s up for cor-
porate lawyers…that courts are going to rec-
ognize the existence of an implied contract at
summary judgment and trial,” saidplaintiffs’
counsel EdwardT.Dangel III of Boston. “The
concept is very well established; it’s just that
it hadn’t been applied in a case of this mag-
nitude for a while.”

Christopher M. Lefebvre, a federal prac-
titioner in Pawtucket, R.I., agreed that it is
highly unusual for a court to recognize the
existence of an implied right in a contract
dispute.

“Shocking is the word that comes to mind,

because courts generally frown upon im-
plied rights and implied remedies, particu-
larly when they are dealing with sophisti-
cated transactions involving corporate
litigants,” he said. “I am dumbfounded by
the concept because I had always read and
understood that if something is not spelled
out in a commercial contract, the courts typ-
ically will find against the drafters of the
agreement.”

InSonoranScanners, Inc., et al. v. PerkinElmer,
Inc., the 1st Circuit held that a Massachusetts
company had breached an implied covenant
in an asset purchase agreementwhen it failed
todevelopandpromote aplate-printing tech-
nology product.

At a recent hearing, U.S. District Court
Judge William G. Young in Boston, who is
presiding over the underlying dispute, told
the lawyers involved in the case that mem-

bers of the bar have deemed the 1st Circuit’s
ruling “somewhat groundbreaking.”

“[I]f they have accurately predicted it, ... this
is now an implied covenant for all contracts in
Massachusetts and one would think, perhaps,
the 1st Circuit,” Young said. “That’s not in-
significant.”

Thedefendant companyargued that it had
paid $3.5 million in consideration for the
plaintiff’s assets and that courts can imply a
reasonable efforts duty only when there are
no other factors supporting the existence of a
contract.

But Judge Timothy B. Dyk, sitting by des-
ignation in the 1st Circuit, disagreed and re-
versed Young’s summary judgment ruling.

“Given that [thedefendant] hadan implied
obligation to exert reasonable efforts towards
promoting sales of the [plaintiffs’ products],
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New standard imposed in contracts
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Good faith e-discovery
error leads to sanctions
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N.Y. decision impacts
local in-house lawyers
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