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News
New lawyer advertising

rules put on hold

Facing a lawsuit, b
acklash from law

firms and non-profits,
and criticism

from the FTC, the state o
f Florida has

delayed the implementation of new

rules governing on
line attorney

advertising. ..........
..............Page 3

Trial Strategy

Gruesome photos
may

sway jurors – or m
ake

them swoon
Graphic injury pho

tographs can

increase a plaintiff
’s chance of a

favorable jury findi
ng. But some

photos can be so g
ruesome that

jurors become angry at the plain
tiff’s

lawyer for displayi
ng them.

............................
..............Page 8

Practice
Management

Portfolio billing:
A valuable option for

solos, small firms

Solos and small firms looking for

ways to attract new
customers

and stabilize their
income should

consider an increa
singly popular

option: portfolio bil
ling. .....Page 10

Verdicts
& Settlements

Two small firms wi
n

$10.8 million verdict

against Pizza Hut

Two small California firms have won

a $10.8 million verdict again
st

Pizza Hut for injuri
es in a head-on

collision with the r
estaurant

chain’s delivery dr
iver. ......Page 16
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By Kimberly Atkins

Staff writer

Labor lawyers
and unionized

businesses kno
w to keep a close

eye on guidance
issued by the Na

-

tional Labor Re
lations Board. B

ut

non-labor empl
oyment attorne

ys

and employers
must also pay a

t-

tention to a rece
ntmemo from the

agency – partic
ularly those wh

o

usemandatory a
rbitration clause

s

in their contrac
ts.

Failure todosoc
ouldresult in the

unwitting violati
on of the Nation

al

Labor Relations
Act, even in cas

es

that don’t involv
e union shops.

The memo is in
tended to pro-

vide guidance to
NLRB regional d

i-

rectors onhow t
ohandle unfair l

a-

bor practice charges that a
rise

from employee waive
rs in manda-

tory arbitration
policies.

But thememoa
lso states that it

specifically appl
ies to “mandato

ry

arbitration agre
ements unilater

al-

ly imposed by e
mployers in no

n-

union settings.”

It is a must-rea
d for employ-

ment lawyers a
nd company h

u-

man resources
professionals t

o

prevent charge
s of unfair labo

r

practices.
“The first thoug

ht [of a non-la-

bor lawyer] mig
ht be, ‘This com

-

pany isn’t union
.’ But theNLRAa

p-

plies to both un
ion and non-uni

on

employees,” said Matthew D.

Austin, of coun
sel in the Colum

-

bus,Ohiooffice
ofBarnes&Tho

rn-

burg. “Theymay
not have the fog

-

giest notion that
theycouldbe ru

n-

ning afoul of the
NLRA.”

“It’s a no-braine
r as we see it,”

added Austin, who authored a

client alert abou
t thememo. “He

re

is theblueprint.
Youneed to follo

w

it. Remove any
gray area to [no

t]

allow[theNLRB
] tohaveanyroo

m

NLRB arbitration memo

applies beyond unions

Arbitration: Unclea
r how next

General Counsel w
ill proceed.

Continued on page
27

See index on page
4
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By Nora Lockwood
Tooher

Staff writer

Lawsuits targeti
ng school distric

ts for

allowing studen
ts to be bullied b

y other

students are on
the rise.

“This is certainl
y an issue that h

as an

extremely heigh
tened awareness now

,

not only in scho
ols, but across th

e coun-

try and among
the public,” sai

d Sonja

Trainor, senior
staff attorney at

the Na-

tional School
Boards Association in

Alexandria, Va.
“I think we hav

e to say

there’s more of t
hese suits being

filed.”

Since the begin
ning of this yea

r, bul-

lying lawsuits f
iled against sch

ool dis-

tricts include:

• A suit filed in Jan
uary in state cou

rt in

New York by a moth
er who alleged

that the Truman
sburg Central Sc

hool

District failed t
o protect her s

on, a

special needs el
ementary schoo

l stu-

dent, frombullying that too
kplace on

a school bus.

• A $10 million wro
ngful death cla

im

filed in state co
urt in Virginia b

y the

mother of Chr
istian Taylor, a high

school freshman
who committed

sui-

cide on May 31.
The suit claims

that

school officials
ignored repeate

d bul-

lyingofTaylorb
yanother studen

t and

failed to protect
Taylor’s safety.

• A $10 million su
it filed in state c

ourt

in Maryland in A
pril by a grandm

oth-

er who alleged t
hat Baltimore sc

hool

officials ignore
d her grandson’s

re-

peated complain
ts about bullyin

g un-

til the boy beca
me so distraugh

t he

tried to hang him
self at school.

• A suit filed in fed
eral court in W

is-

consin by them
other of a high s

chool

student who w
as rendered qu

adri-

plegic after a suicide attempt be-

cause of repeat
ed bullying. Th

e suit

alleges Chequam
egon School Dis

trict

and officials fai
led to respond

to re-

peated bullying
, threats and se

xual-

ly aggressive t
aunting by the

girl’s

classmates.

InMassachuset
ts, the case of Ph

oebe

Prince – a high
school freshma

n who

killed herself Ja
n. 14 because o

f alleged

Fighting bullying
with lawsuits

Bully: Rulings, verd
icts are mixed.

Continued on page
25

Estate tax quagmire

deepens as 2011nears

By Kimberly Atkins

Staff writer

It’s an old adage
that thewheels

of government s
pin slowly, but fe

w

attorneys woul
d have predicted

theglacial paceo
f estate tax refor

m

in Congress, wh
ich has led to th

e

repeal of the ta
x for 2010 and t

he

potential reset o
f the tax next ye

ar

to its highest lev
el in a decade.

With no clear proposal
from

Congress to refo
rm the law before

the reset, estate
planningattorne

ys

have been playing a calculated

guessing game for more than a

year, and they
see no end to t

he

confusing situat
ion in sight.

“I just don’t thin
k most members

ofCongresscare
todoanything rig

ht

now,” said Eric Matlin, managin
g

partner at Matl
in & Associates in

Northbrook, Ill.
“Maybe [estate

tax

reform]will be p
art of a compreh

en-

sivebill. That isw
hat I tellmyclien

ts

every day. But no
body knows.”

Congress lags, retroactive

fix unlikely

The roots of th
e estate tax law

problem extend back nearly a

decade, to the p
assage of the Ec

o-

nomic Growth a
nd Tax Relief Re

c-

onciliation Act.
The law provided

for a gradual de
crease in the ov

er-

all highest estat
e tax rate from

55

Estate Tax: Uncerta
inty makes

planning hard.

Continued on page
27
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Practice
Management
How to get your case on
the 6 o’clock news
If you think the local news is only for
floods, fires and the forecast, think
again. Your local TV station is a great
way to generate buzz around your
case and your firm. ...........Page 7

Litigation
Strategy
Cost concerns fuel trial
research innovations
Facing a clampdown on litigation
spending, jury consultants are
offering a broad range of new,
low-cost, online trial research and
graphics tools. ...................Page 8

Expert Witnesses
Expert witnesses still
in demand despite
economic downturn
Despite the recession, top expert
witnesses still command top dollar.
But many are being brought in later
in the pre-trial process, as attorneys
and clients try to keep the lid on
litigation costs. ...................Page 9

Verdicts &
Settlements
Small firm wins
$505M drug case
Plaintiffs’ attorney Robert Eglet
has convinced a jury that a drug
manufacturer and its distributor
should be punished for a Hepatitis
C outbreak with $500 million in
punitive damages. ...........Page 13

By Correy E. Stephenson
Staff writer

Summertime means vaca-
tions, dinner on the grill
and summer interns at
the office.

For sole practitioners and
small firm lawyers in a tight econ-
omy, it’s tempting to hire an un-
paid intern looking for resume
experience.
But recent guidance from the

Department of Labor serves as a
reminder to lawyers and law
firms of the pitfalls of using un-
paid interns, cautioned Paul De-
Camp, a partner at the Reston,
Va. office of employment firm
Jackson Lewis, where he leads
the firm’s Wage and Hour prac-
tice group.
“There are very few circum-

stances under which an unpaid
intern can be used in a for-profit
business,” DeCamp said.
The issue is receivingmore at-

tentionbecause of an across-the-
board increase inenforcementac-
tivityat theDOL,notedWilliamE.

Hannum, an employment
lawyer at Schwartz
Hannum in Andover,
Mass.
The economy is
also contributing
to a rise in un-
paid internships,
Hannum said. He

has receivedmore inquiries from
clients over the last 12 months
about using unpaid interns.
“Students need something on

their resume, employers don’t
have a lot of funding for summer
jobs and like the idea of free la-
bor – it’s awin-win for everybody
except for the DOL, apparently,”
Hannum said.

Six factors
Laura B. Friedel, a partner

with Levenfeld Pearlstein in
Chicago who focuses her prac-
tice on labor and employment
matters, explained that whether
an individual needs tobepaid as
an employee is a questionof law.
“An individual cannot agree
to be an unpaid intern,” she
emphasized.
The DOL guidance lists six
factors that make an unpaid
internship acceptable for a
private sector, for-profit
business – all of which it
says must be met, said
Friedel.
The factors themselves

arenothingnew(theywereset
forth in a 1947 U.S. Supreme
Courtcase,Walling v. Portland

Co., 330 U.S. 148), but the
analysis comes down to

one primary question, said Han-
num: is the internshipprimarily for
the employer’s benefit, or the in-
tern’s benefit?
Here are the criteria thatmust

be met for an unpaid internship
to be appropriate:

• The training provided, even
though it includes actual op-
eration of the facilities of the
employer, is similar to what
would be given in a vocation-
al school or academic educa-
tional instruction;

• The training must be for the
benefit of the trainees;

• The traineemust not displace
regular employees, but work
under their closeobservation;

• Theemployer thatprovides the
training must derive no imme-
diate advantage from the activ-
ities of the trainee, and on oc-
casion the employer’s opera-
tionsmayactuallybe impeded;

• The trainee is not necessarily
entitled to a job at the conclu-
sionof the trainingperiod; and

• The employer and the trainee

Interns: Position must
benefit trainee.

Continued on page 26

By Sylvia Hsieh
Staff writer

Product liability andmass tort
lawyers are logging on to social
media websites populated by
disgruntled consumers and find-
ing valuable information for use
in litigation.
Lawyers on both sides have

mined information from socialme-
dia sites that helps identify alleged
defects in a product, potential wit-
nesses and evidence of notice for
purposes of statute of limitations,
warranty or fraud claims.
“If there’s a potential product li-

ability claim, sensible lawyers on
both sides will be looking at these
websites,” said JamesBeck, aprod-
uct liability defense attorney at
Dechert in Philadelphia.
Class action and mass tort

lawyers in particular are gleaning
evidence about the size and simi-
larity of complaints for potential
class certification, while scoping
out potential named plaintiffs.

Recently, two class actionswere
filedagainstProcter&Gambleover
its newPampers Cruiser/Swaddler
diapers after parents launched a
Facebookpage tocampaignagainst
theproduct and tovent about their
rash-bottomed babies.
Lawyers are incorporating con-

sumer postings from such sites
into their briefs – and courts are
taking them seriously.
“It’s impressionistic evidence,”

said Andrew Trask, a class action
defenseattorneyatMcGuireWoods
inMcLean, Va.
Trask said that lawyers are in-

creasingly citing to Internet allega-
tions in filed complaints, class cer-
tification motions and dispositive
motions.
“Lawyers are saying, ‘Your hon-

or, if you go to this website, you’ll
see there’s clearly something out

Tort lawyers find
gold on social
media websites

Social media: Defense lawyers
can also find material.

Continued on page 26
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Hiring unpaid interns
can prove risky move
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By Nora Lockwood Tooher
Staff writer

Tired of staying together until
the economy improves, an increas-
ingnumberofunhappycouplesare
forging ahead with their divorces.
Several family lawattorneysreport

that clientswhopostponeddivorces
because theywereunable tosell their
houses are calling them and saying
they aren’t going to wait any longer.
“Initially, the [economic] down-

fall was so shocking and so drastic
that people were too frightened to
do much of anything, [or] make
any major changes,” said Marlene
EskindMoses, founding partner of
Moses & Townsend, a family law
firm in Nashville, Tenn., and presi-
dent of the American Academy of
Matrimonial Lawyers.
“But the fear is gone, and if

you’re still not happy, then you
want to change that situation and
move on with your life,” she said.

Mark Chinn, head of a two-
lawyer family law firm in Jackson,
Miss., agreed: “People are tired of
being in that depressed state. They
want to make some decisions.”
That’s good news for divorce

lawyers, such as Chinn, who said
theeconomicdownturnaffectedhis
practicesodramatically in thesum-
mer of 2008 that “it was like a trap
door opened up underneath.”
Business seems tobepickingup

this year, however.
“2010 has been vibrant, and has

really picked up in terms of the di-
vorce practice,” he said.
In Virginia, domestic relations

lawyers also report a recent jump
in the rate of divorce filings as the
economy stabilizes.
“We’ve noticed a big uptick in

Divorce work rebounds

Divorce: Economy makes some
cases more contentious.

Continued on page 27

See index on page 4
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News
Attorneys take onprescription ‘drugged’driving cases
Prosecutors are stepping up theirefforts against prescription “druggeddrivers,” but DUI defense attorneysare taking them on, and often theyare winning. .......................Page 3

Practice
Management
Communicating acrossgenerations
In a multi-generational, increasinglytechnological world, lawyers shouldevaluate how to best stay in touchwith their clients, colleagues andopposing counsel. ..............Page 9

E-discovery
Capping e-discoverycosts in smaller casesUncovering relevant electronicevidence has become critical incivil litigation, but keeping a lidon e-discovery costs can bechallenging, especially insmaller cases. .............Page 10

Verdicts &
Settlements
Small firm lawyers win$131M in rollover caseSmall firm lawyers have won$131 million against Ford fora rollover accident that killed22-year-old New York Metsprospect Brian Cole.

..............................Page 16

By Nora Lockwood TooherStaff writer
Attorneys who represent stateand local governments or privateclientswhosebuildings areopen tothe public will need to get up todate quickly on new Americanswith Disabilities Act accessibilitystandards.

TheDepartmentof Justice’s 2010rules updating Title II and Title IIIregulations include revised ADAstandards for accessible design.The heightened accessibility re-quirements affect almost all build-ings open to the public, includinghotels, restaurants, bars, theaters,stadiums, retail stores, museums,libraries, parks, private schools andday care centers.
The rule-making marks the firstmajor revision toTitle II andTitle IIIregulations, and the accompanyingstandards for accessible design,since 1991.
Some facilities thatwerenot cov-ered under the 1991 standards aresubject to the new requirements,including amusement park rides,playgrounds, golf and miniaturegolf facilities, swimmingpools, spasand recreational boating facilities.“It is really going to affect any-bodywhohasbuildings,” said IreneBowen, president of ADA One, aWashington, D.C.-area consultingfirm. “It’s not just that there arenewrequirements for construction andalterations.”

In addition to the revised acces-sibility standards, DOJ is issuingnew policies for service animals,ticketing rules regarding accessibleseating at events and requirementsfor handling reservations for hand-icapped accessible rooms.“It’sgoing toaffectamom-and-popgrocery store, a little theater, a bigstadium – everybody,” Bowen said.The standardswill take effect sixmonthsafterpublication in theFed-eral Register, which the DOJ hassaid is scheduled for Sept. 15.Eighteen months after publica-tion, compliancewith the2010 stan-dardswill be required for new con-struction, alterations and barrierremoval, Bowen said.Andrea M. Kirshenbaum, an at-

New disability
access rules
are expected
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ADA: Rules cover new facilities.
Continued on page 27

By Correy E. StephensonStaff writer
Should defendants be held totheheightenedpleading standardarticulated in the Twombly-Iqballine of U.S. Supreme Court casesfor plaintiffs’ complaints?U.S. District Courts across thecountry are split on this question.In 2007, the Supreme Court de-cidedBell Atlantic Corp. v. Twombly,an antitrust case which did awaywith “noticepleading”andheld thatplaintiffs must put forth enoughfacts to state a “plausible” cause ofaction.

Twoyears later, the justices ex-tendedTwomblyoutsideof thean-titrust realmbyapplying the samestandard inAshcroft v. Iqbal, a dis-crimination claim brought by a

Sept. 11 detainee.
The fallout from the decisionshasbeen significant:multiple billshave been proposed to reversetheholdings,whichhavebeencit-ed thousands of times by federalcourts as defendants successful-ly move to have suits dismissedbasedon theheightenedpleadingrequirements.

But now some defendants arefeeling the sting, because a grow-ing number of federal courts areapplying the reasoningofTwiqbalto affirmative defenses.“What’s good for the goose isgood for the gander,” said TimSchulte, a partner at Shelley &Schulte in Richmond, Va. who re-cently won a motion applyingTwiqbal to the defendant’s affir-mative defenses.

John Vail, senior litiga-tioncounsel andvicepres-ident of the Center forConstitutional Litigationin Washington, D.C., saidthe “general trend” isthat courts are findingTwiqbal applies to affir-mative defenses.
Vail,whohas testifiedbefore Congress aboutoverturning the deci-sions, said that “in dis-cussions about legis-lation, representa-tivesonboth sidesofthe aisle seemed to

Does a heightenedpleading standard applyto affirmative defenses?

By Kimberly AtkinsStaff writer
WASHINGTON – The U.S.Supreme Court begins its up-coming termwith a docket full ofcases important to litigators.StartingonOct. 4, the justiceswilltake on issues ranging from theability to file suit in matters in-volving arbitration clausesor fed-eral regulations, to retaliationandprivacy issues in employmentlaw, tomajor criminal lawandciv-il rights questions.

Preemption and arbitrationTwo major cases deal with theissue of preemption – whetherstate lawtortclaimscanbebroughtover products that are federallyregulated.
“These types of cases fall below

the radar screen, but they are sig-nificant” forattorneys, saidThomasGoldstein, a Supreme Court expertand partner in the Washington of-fice of Akin Gump.
Inpreemptioncases it isdifficultto predict how the Court will rule.In a trioofdecisions fromthe2007term –Riegel v. Medtronic, Prestonv. Ferrer and Rowe v. New Hamp-shire Motor Transport – the Courtheld that federal statutes pre-emptedstate laws, regulationsandtortactions.Yet the followingyear,the justices held in Altria Group v.Good and Wyeth v. Levine thatclaimsthat tobaccocompaniesde-ceptivelymarketed “light” or “lowtar” cigarettes and state law tortclaims against drug makers werenot preempted by state law.“The Court has blown hot andcold on preemption in a way that

I can’t figure out,” Goldstein said.This term, the Court will con-sider whether a tort claimagainst an automobile manu-facturer for not installing acombination lap/shoulderbelt in a vehicle’s middlebackseat is preempted bya federal motor vehicleregulation. (Williamsonv. Mazda Motor ofAmerica)TheCal-
ifornia Court of
Appeal held that thatthe regulation, whichpermitted rear seats tohaveeither lap-only or lap/shoul-der seatbelts, preempted the

Notice Pleading:
Text supports

argument.
Continued on page 25

U.S. Supreme Court termpacked with big cases
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Supreme Court:Employment cases return.
Continued on page 27
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