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By Tony Wright 

Tough medical malpractice laws, run-
away jury verdicts and exorbitant in-
surance premiums. All of these have
been thorns in physicians’ sides in this
state over the past decade.

If there wasn’t already a perceived cri-
sis, Massachusetts was recently slapped
with a “D-” grade by a panel evaluating
the medical liability environment. 

Although the same panel gave the
state a “B” for health care overall, the li-
ability report loomed as possible con-
firmation of what physicians say they
already knew. But is the state’s repu-
tation as a tough place for doctors
based in reality or more of an overre-
action? Once and for all, physicians

want to know whether the Massachu-
setts litigation environment really is a
health-care purgatory.

The American College of Emergency
Physicians – which issued the grades
for all 50 states – based the D- score part-
ly on the state’s lack of a hard cap on
non-economic damages in med-mal
suits and the fact that the “soft cap” is
a high $500,000.

But analysis by Massachusetts Medical
Law Report indicates that there is more
to the problem than weak caps and tough
juries.

Attorneys who represent physi-
cians and attorneys who represent pa-
tients, as well as doctors, talked with
MMLR to help shed some new light on

the real root of the state’s medical lia-
bility failures.

Litigation’s emotional toll
To accurately diagnose why a doctor

may choose to leave the state, Boston de-
fense attorney A. Bernard Guekguezian
says that the emotional toll of a physician
being sued in the first place is an often
overlooked factor.

He told the story of one surgeon client
who was sued five times in five years.

Four of those suits were defended
successfully and one was resolved for
less than $25,000 – an amount Guekguez-
ian refers to as a “nuisance value.”

Guekguezian said the litigation toll
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Physicians are
sorting through
the chaos
By Sylvia Hsieh

Almost three months into the
new Medicare Part D prescription
drug coverage program, physi-
cians, health care workers and se-
nior advocates are still pulling
their hair out over the complicat-
ed and poorly-managed new drug
benefit. 

While some of the initial furor
after the Jan. 1 transition date
has settled down, those working
on the front lines say there is on-
going confusion and that seniors
continue to have difficulty filling

their prescriptions.
“We are still getting a huge

number of complaints. This is
still at crisis level,” said Jeanne
Finberg, directing attorney for
the National Senior Citizens Law
Center in Oakland, Calif.

Many seniors are turning to
their physicians for help.

A survey in January by the
Kaiser Family Foundation found
that 32 percent of seniors are “very
likely” to turn to their doctors for
advice about the new drug pro-
gram and that 65 percent believe
that their physician will be knowl-
edgeable about the program.

But “the truth is most doctors
are at sea about it,” said Dr.
Robert Lebow, a solo geriatrician
in Southbridge, Mass.

The new drug plan has been a

Non-profit
hospitals
facing ‘SOX’
scrutiny
By Reni Gertner
reni.gertner@lawyersweekly.com

Three years after the Sarbanes-Ox-
ley Act went into effect to regulate
publicly traded companies, its com-
plex requirements are making their
way into the non-profit sector – and
health care lawyers are advising hos-
pitals to pay attention. 

The Sarbanes-Oxley Act of 2002 –
also known at SOX – was enacted in
the wake of Enron, WorldCom and oth-
er scandals to improve corporate ac-
countability among public companies.
But legal experts say that non-profits’
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“I read the entire Medical Law Report today.  I work 
as an internist, medical director and often as a medical
expert.  I found the articles useful and well written.  I
don't know how you will keep up the pace every quarter,
but I look forward to the next issue!”

– R.P. MD, Medical Director
Major Hospital Physician Organization
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By Lisa K. Bruno
lisa.bruno@lawyersweekly.com

From the time she was admitted
to Massachusetts General Hospital in
1999, suffering from the progressive
debilitation inflicted by Lou Gehrig’s
Disease, Barbara Howe breathed
with the help of a ventilator.

Five years later, her condition
deteriorating, her doctors sought
to withdraw the 78-year-old from
life support in the belief that it was
prolonging her suffering. The rare
move pitted the hospital against
Howe’s daughter, her health care
agent, who asserted her mother’s
wish was to be kept alive.

The ensuing two-year legal battle
captured the spotlight as a case that
could influence how hospitals, doc-
tors and families handle complicat-
ed end-of-life medical care when the
patient can’t speak for herself.

There were no answers, howev-
er, as the parties ultimately reached
an agreement under which the life-
sustaining treatment was to be ex-
tended by some three months —
long enough, it turned out, for
Howe to die naturally.

While the highly publicized Ter-
ry Schiavo case in Florida vividly il-
lustrated the turmoil that can result
when a patient hasn’t left an ad-
vance directive for health care and
end-of-life decisions, the Howe case
demonstrates that there are no
easy guidelines even when a writ-
ten health care proxy is in place.

Yet, attorneys who have grap-
pled with these issues agree that
health care proxies are helpful for
both care providers and families
in navigating otherwise emotion-
ally-laden situations.

“It’s great when wishes can be
known as specifically as possible,”
stated Robert R. Hamel Jr., coun-
sel to MGH in the Howe case. “But
as we go forward, the areas that
will continue to evolve are those
when an agent is at odds with a
medical provider’s ethical respon-
sibility to his patient.”

Gray areas
Under the state statute that gov-

erns health care proxies — Chap-

ter 201D of the Massachusetts
General Laws — the health care
agent can make any decision that
the patient could have made if
competent, unless the proxy
specifically limits the authority of
the agent or a court order over-
rides the proxy.

What is included in the grant of
authority to a health care agent
has not been tested, remarked
Gary S. Zalkin, who represented
Howe’s daughter.

But physicians are generally
directed simply to follow the in-
structions of the document pre-
sented to them, explained Lisa
M. Cukier of Boston, who spe-
cializes in probate and family law
litigation.

They are not, however, required
to honor the agent’s decision in all
instances, she reminded.

“The provider can determine
that the decision being made by
the agent goes against moral or re-
ligious views of the doctor or of
the hospital,” Cukier says. “Then
that doctor or hospital would
have the obligation to transfer the
patient to a health care provider

By David E. Frank
david.frank@lawyersweekly.com

It can often represent the most
important part of a trial. 

An expert witness takes the
stand, faces the jury and attempts
to answer questions that address
a critical aspect of a case.

So why is it that jurors some-
times do not seem to get it?

“The biggest problem some ex-
perts have is that they come across
as advocates, not as knowledgeable
professional physicians who are
giving credible testimony,”  said
Boston health care lawyer David
M. Gould, a faculty member and
course director at Harvard Medical
School who frequently speaks to
doctors about presenting expert
testimony.

Gould, along with medical per-
sonnel who regularly provide ex-
pert testimony, stressed the im-
portance of preparation and not-
ed that such testimony fails to res-
onate with jurors when doctors
make use of intricate medical ter-
minology that most people simply
do not understand.

Preparation
In order to persuade a group of

jurors listening to what is often
highly technical and complex med-
ical testimony, lawyers and doctors
agree that mapping out a game plan
is key.

“Medical cases are won or lost
before lawyers ever step foot in the
courtroom,” Gould remarked. “Dis-
covery these days means you
know exactly what the other side
is going to say, so when somebody
sits down with their expert they
have to understand that the issues
are there in black and white.” 

Once the issues are identified,
he noted, lawyers and doctors
need to develop a mutual under-
standing of how they will antici-
pate and respond to opposing
counsel’s line of inquiry.

During pre-trial preparation,
Gould advises doctors that “when
they get cornered by a question,
they can’t come off as an advocate
and they really need to respond in
a way that will reflect an honest,
credible position.”

When Clyde D. Bergstresser of
Boston meets with an expert, he
makes sure to address all aspects of
his case, including its weaknesses.  

“A mistake I often see made by
lawyers is to pretend the problem
doesn’t exist,” he said. “The law-
yer has the responsibility of not
only spending the time with the
witness discussing it, but also iden-
tifying a way to address it on direct
examination rather than waiting

Continued on page 15

By Tony Wright and David L. Yas
tony.wright@lawyersweekly.com
david.yas@lawyersweekly.com

Lawyers who represent doctors
say that when a Lowell jury awarded
a medical-malpractice plaintiff $40
million on Aug. 17, it was a “scary”
moment for physicians, but also an
aberration.

Attorneys also note that a “high-
low” agreement in the case meant
that the doctor involved was, in fact,
only required to pay an amount in
the vicinity of $1 million — and that
the judgment was entirely covered
by her insurance.

In the case, the patient’s lawyer
was able to convince a jury that a
doctor’s inexperience led to the se-
vere brain damage suffered by the
plaintiffs’ son at birth. The jury

awarded the family a $23.4 million
award; $40 million with interest.

But during the course of the tri-
al, the lawyers in the case agreed
that no matter what the jury award-
ed, there would be both a minimum
and maximum limit on recovery.
The maximum limit was identical
to the doctor’s insurance coverage.

But even though the doctor will
turn over none of her personal fi-
nances in the case, a $40 million
verdict is still one that has the le-
gal — and the medical — commu-
nity talking.

“I don’t comprehend what went
through the minds of the jurors,”
said attorney Charles P. Reidy III of
Boston. “It’s as if they think it’s ‘fun-
ny money.’”

Reidy added: “This is scary for
doctors, and it might add to the

tort-reform debate, but aberra-
tions don’t make the rule.”

Attorney Charles J. Dunn Jr. of
Boston said he was “shocked” when
he heard of the decision.

“Somebody must have made
that jury angry,” said Dunn. “The
doctor told the jury that [when it
came to being a doctor], she had

a ‘gift.’ That will piss them off.”
Curtis R. Diedrich, a Boston law-

yer, stated that this was a shock-
ing but unusual decision.

“I look at this as an aberration
as opposed to a trend,” he noted.
“Massachusetts has been pretty
conservative with the frequency

Continued on page 16
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“The biggest problem some experts have
is that they come across as advocates,
not as knowledgeable professional 
physicians who are giving credible 
testimony.” 

— Boston lawyer 
David M. Gould
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Barbara Howe, who was at the 
center of a two-year legal battle
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“Just a brief note to compliment you on your excellent, 
‘Massachusetts Medical Law Report.’  Enlightening reading!” 
– H.M. M.D., Ph.D.

“This publication fills a void that has needed attention for
many years.  Communication between MDs & lawyers should
be more than when dealing with cases.  I look forward to the
next issue.” 
– W. W. MD., CM., FRCSC, FACS
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